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October 14, 2021 
 
Claire Kelly 
Office of Visa Services 
Bureau of Consular Affairs 
Department of State 
600 19th St. NW 
Washington, DC 20006 
 
Re: Visas: Immigrant Visas, Request for Public Input  

DOS Docket Number: DOS-2021-0017  
RIN: 1400-AF30 

 
Dear Ms. Kelly: 
 
Berry Appleman & Leiden LLP (BAL) is the leading corporate immigration law firm 
representing companies and their employees around the world. For four decades, our 
practice has been devoted to corporate immigration, and our experienced attorneys 
deliver top-notch, comprehensive immigration services through our proprietary, award-
winning technology, Cobalt®. The firm represents some of the world’s largest and most 
complex immigration programs for a wide range of Fortune and Global 500 companies. 
Using a consultative and strategic approach and best-in-class program management, 
we not only provide counsel and legal expertise—we power human achievement by 
providing an experience that makes a positive difference in people’s lives. 
 
BAL is pleased to comment on the Request for Public Input the U.S. Department of 
State (DOS) published on September 16, 2021, “Visas: Immigrant Visas.” BAL supports 
the agency’s efforts to implement President Biden’s Executive Order 14012, “Restoring 
Faith in Our Legal Immigration Systems and Strengthening Integration and Inclusion 
Efforts for New Americans.” The firm respectfully requests that DOS take the actions 
described below to remove barriers that unnecessarily impede foreign nationals’ access 
to immigrant visas and to restore faith in the country’s legal immigration system. 
 

SUPPORT FOR RECENT POLICY CHANGES 
 

BAL acknowledges the challenges the agency has faced throughout the COVID-19 
pandemic as it works to protect employees’ health and safety while restoring visa 
services at consulates abroad. We appreciate the positive steps DOS has already taken 
to facilitate travel and improve access to consular services, including providing 
guidance on exemptions to the travel bans and expanding interview waivers.  
 
We understand the Office of Management and Budget (OMB) recently completed its 
review of the agency’s Interim Final Rule that will waive the personal appearance and 
in-person oath requirement for certain immigrant visa applicants due to COVID-19 (RIN 
1400-AF20). BAL welcomes these changes, which are strong steps toward reducing 
burdens on consular officers and addressing backlogs and wait times at the consulates. 
We urge the agency to move quickly to implement that rule, and to move forward with 
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the other regulation on its Fall 2021 agenda that would make changes to immigrant visa 
requirements (RIN 1400-AF31). 
 

POLICY RECOMMENDATIONS 
 
BAL’s policy recommendations center around the government’s obligation to administer 
immigrant visa allocations in an orderly manner such that the worldwide level of 
immigration authorized by Congress is met each fiscal year.  
 
The Department of State (DOS) itself has made this clear through testimony from 
Stephen A. Edson, Deputy Assistant Secretary of State for Visa Services during an 
April 30, 2008 hearing before the House Judiciary Committee’s Subcommittee on 
Immigration, Citizenship, Refugees, Border Security, and International Law, entitled 
“Wasted Visas, Growing Backlogs:” 
 

The Immigrant Visa Control and Reporting Division's main responsibility 
is the administration of this complex series of annual numerical 
limitations. Our goal is to have the issuance level come as close as 
possible to 100 percent of the numbers available each year without 
exceeding those limits. We also want to maintain a steady flow of 
applications throughout the year to ensure appropriate use of 
government resources and to provide good customer service to the 
applicants.1 

 
Similarly, at this same hearing, U.S. Citizenship and Immigration Services (USCIS) 
Acting Deputy Director Michael Aytes stressed this responsibility, describing ways in 
which USCIS and DOS “jointly strive to use all available visa numbers to meet 
demand.” 
 
The Department of State failed to fulfill its responsibility in Fiscal Year 2021, and the 
government is on track to fall short again in FY22. Failing to administer the visa list in a 
manner that utilizes all available immigrant visas causes irreparable harm to legal 
immigrants and the companies that employ them. Within the decades-long backlog are 
immigrants who are working on COVID-19 vaccines and treatments and immigrants 
who support our national security interests. The government owes it to them to consider 
and implement any policy change that facilitates their ability to remain in the U.S. and 
advance our shared interests.  
 
The agency should allow USCIS to accept more adjustment of status filings.  
  
DOS and USCIS have already revised their processes by providing both “Application 
Final Action Dates” and “Dates for Filing Applications” in the Visa Bulletin. By 
implementing this system, the agencies have acknowledged that nothing in the statute 
prevents the government from allowing green card applicants to file applications with 

                                                   
1 http://www.gpo.gov/fdsys/pkg/CHRG-110hhrg42118/html/CHRG-110hhrg42118.htm. 

http://www.gpo.gov/fdsys/pkg/CHRG-110hhrg42118/html/CHRG-110hhrg42118.htm
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USCIS before their priority date is current. Applicants do not receive their green cards 
any sooner under the “Dates for Filing” model, and the government does not issue any 
more immigrant visas than Congress authorizes each year, but applicants are able to 
file their applications earlier under the revised process.  
 
After experiencing a budget shortfall in 2020 that nearly forced the agency to furlough 
70% of its workforce, USCIS continues to face staggering backlogs. A recent 
Government Accountability Office (GAO) report painted a dire picture of the agency’s 
current workforce capacity and resources.2 USCIS does not have adequate staff or 
funds to efficiently process its estimated 9 million pending cases, 6 million of which are 
outside normal processing times.  
 
In FY21, 260,000 employment-based green cards were available for issuance due to a 
spill-across of unused family-based numbers from the previous fiscal year. USCIS was 
not able to ramp up its capacity to issue the full number, and more than 80,000 
employment-based green cards went unused. The employment-based cap will again 
greatly exceed the normal 140,000 limit for FY22, and there are already concerns that 
green cards will go unused, exacerbating the green card backlog. 
 
The way DOS administers the Visa Bulletin contributes to USCIS backlogs and is 
contrary to the intent of Congress. Though the number of available employment-based 
green cards is again at a historic high, DOS continues to artificially limit how many 
applications may be filed with USCIS without factoring in the overarching statutory goals 
of ensuring an orderly process and utilizing visas made available under the statute.  
 
Allowing USCIS to accept more adjustment of status petitions would serve three critical 
policy objectives. First, it would provide the government with an accurate assessment of 
future visa number utilization. Increasing the inventory of petitions available for 
adjudication at USCIS would create a more orderly process by giving DOS a better 
understanding of the volume in each eligibility category. That would improve 
administration of the visa waitlist process and reduce the likelihood that the government 
again wastes visa numbers. 
 
Second, it would provide USCIS with user fees at an earlier stage of the process, which 
in turn would allow USCIS to align its workforce with the upcoming workload. Without 
more revenue and staff, USCIS will not be in a position to adjudicate the full number of 
green cards available for this fiscal year.  
 
Third, and perhaps most importantly, it would allow legal immigrants to file adjustment 
of status applications and gain workforce rights through increased job portability. 
Nothing in the statute prevents the agency from allowing applicants to file petitions with 
USCIS earlier in the process, and both domestic and foreign workers would benefit from 
this change.  
 
 
                                                   
2 https://www.gao.gov/products/gao-21-529. 

https://www.gao.gov/products/gao-21-529
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DOS should provide immigrant visa forecasting further in advance.  
 
The Immigration and Nationality Act (INA) gives the Department of State authority over 
the “orderly administration” of immigrant visa allocation. For purposes of carrying out 
that responsibility, the statute allows the agency to “make reasonable estimates of the 
anticipated numbers of visas to be issued during any quarter of any fiscal year within 
each of the [eligibility] categories . . . and to rely upon such estimates in authorizing the 
issuance of visas.”3  
 
Today, DOS provides these estimates in the form of a monthly Visa Bulletin, which 
determines when immigrant visa (i.e. green card) applicants may assemble and submit 
the required documentation to the National Visa Center (NVC) or submit their 
application for adjustment of status to U.S. Citizenship and Immigration Services 
(USCIS). The current Visa Bulletin process is not required by statute or regulation, and 
the INA gives the agency considerable discretion in how it administers the visa 
allocations authorized by Congress. 
 
BAL encourages the agency to provide earlier forecasts, at least six months in advance, 
to allow individuals to plan accordingly. The statute references quarterly estimates, and 
nothing in the statute would prevent DOS from providing forecasts even earlier than at 
the beginning of each quarter. Understanding that the agency is constantly receiving 
updated information on visa number utilization that informs its estimates, DOS could still 
reserve the right to issue a “final” Visa Bulletin each month with binding cutoff dates.  
 
It is critical for immigrant visa/green card applicants and their employers to be able to 
plan ahead, as assembling the full immigration application takes considerable time. Due 
to the significant immigrant visa backlog, many employees and their families must wait 
a decade or longer to even have the chance to apply for permanent residence. They 
should not be forced to gather their documents in a matter of weeks, when the 
government has sufficient information to be able to forecast further in advance.  
 
The current process imposes unnecessary costs and burdens on individuals and 
businesses. Allowing immigrant visa applicants and their employers to plan in advance 
would significantly reduce barriers to the fair adjudication of immigrant visas.  
 
The agency should recapture unused immigrant visa numbers and issue them to 
applicants. 

 
We would be remiss if we did not again call attention to the fact that the Department of 
State has authority to recapture unused immigrant visas from prior fiscal years. Over 
the years, the government has failed to issue hundreds of thousands of immigrant visa 
numbers authorized by Congress. This has exacerbated the backlog and harmed 
families who are trying to put down roots in the U.S. 
 

                                                   
3 INA § (203)(g). 
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There is no statutory deadline by which the federal government must allocate family- or 
employment-based immigrant visa numbers, and there is no statutory language that 
terminates the agencies’ ongoing authority to allocate unused family- or employment-
based visa numbers at the end of the fiscal year. It is also well-settled law that absent a 
“hammer” provision or specific language limiting an agency’s authority, the agency 
retains ongoing authority to implement the statute.4 
 
BAL encourages the Department of State to work with the Department of Homeland 
Security to recapture unused immigrant visas. 

 
CONCLUSION 

 

BAL thanks DOS for its commitment to implementing President Biden’s Executive 
Order, “Restoring Faith in Our Legal Immigration Systems and Strengthening 
Integration and Inclusion Efforts for New Americans.” We urge the agency to ensure 
that its efforts to reduce barriers in immigrant visa processing and prioritize immigrant 
visa adjudications do not come at the expense of mission critical business travel for 
global companies, as the consulates work to increase their capacity. We appreciate the 
agency’s consideration of the above recommendations to improve the immigration 
process and restore faith in the legal immigration system. Please contact our 
Government Strategies team at BALGov@bal.com if you have any questions.  
 
Sincerely, 
 
 
BERRY APPLEMAN & LEIDEN LLP (BAL) 

                                                   
4 See Barnhart v. Peabody Coal Co., 537 U.S. 149 (2003); Brock v. Pierce County, 476 U.S. 253 (1986).   
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