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May 27, 2022 
 
Samantha Deshommes 
Regulatory Coordination Division Chief 
Office of Policy and Strategy 
U.S. Citizenship and Immigration Services 
U.S. Department of Homeland Security  
5900 Capital Gateway Drive 
Camp Springs, MD 20746 
 
Re: Revision of a Currently Approved Collection: Employment Eligibility Verification 

Department of Homeland Security Docket No. USCIS-2006-0068 
 
Dear Ms. Deshommes: 
 
Berry Appleman & Leiden LLP (BAL) is the leading corporate immigration law firm 
representing companies and their employees around the world. For four decades, our 
practice has been devoted to corporate immigration, and our experienced attorneys 
deliver top-notch, comprehensive immigration services through our proprietary, award-
winning technology, Cobalt®. The firm represents some of the world’s largest and most 
complex immigration programs for a wide range of Fortune and Global 500 companies. 
Using a consultative and strategic approach and best-in-class program management, 
we not only provide counsel and legal expertise—we power human achievement by 
providing an experience that makes a positive difference in people’s lives. 
 
BAL is pleased to comment on the proposal U.S. Citizenship and Immigration Services 
(USCIS) published on March 30, 2022 to revise the Form I-9, Employment Eligibility 
Verification. BAL supports the agency’s efforts to streamline the Form I-9. The firm 
respectfully requests that USCIS update its Lists of Acceptable Documents and 
continue to modernize the Form I-9 process. 

 
SUPPORT FOR AGENCY FLEXIBILITIES 

 

In March 2020, U.S. Immigration and Customs Enforcement (ICE) provided flexibility to 
employers operating remotely due to the COVID-19 pandemic and temporarily waived 
the requirement to review employees’ identity and employment authorization documents 
in the employee’s physical presence.1 The agency has updated and extended the 
guidance multiple times, and it is now scheduled to expire October 31, 2022. USCIS 
provided instructions for employers on how to properly annotate the Form I-9 under the 

                                                   
1 DHS announces flexibility in requirements related to Form I-9 compliance, U.S. Immigration and Customs 
Enforcement (March 20, 2020), https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-
related-form-i-9-compliance; see also ICE announces extension, new employee guidance to I-9 compliance 

flexibility, U.S. Immigration and Customs Enforcement (March 31, 2021), 
https://www.ice.gov/news/releases/ice-announces-extension-new-employee-guidance-i-9-compliance-
flexibility; ICE announces extension to I-9 compliance flexibility, U.S. Immigration and Customs Enforcement 
(Dec. 15, 2021), https://www.ice.gov/news/releases/ice-announces-extension-i-9-compliance-flexibility-3;  

https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-compliance
https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-compliance
https://www.ice.gov/news/releases/ice-announces-extension-new-employee-guidance-i-9-compliance-flexibility
https://www.ice.gov/news/releases/ice-announces-extension-new-employee-guidance-i-9-compliance-flexibility
https://www.ice.gov/news/releases/ice-announces-extension-i-9-compliance-flexibility-3


policy.2 BAL thanks USCIS for providing these instructions and urges both USCIS and 
ICE to continue to provide guidance to employers as they navigate these 
unprecedented circumstances.  

 
POLICY RECOMMENDATIONS 

 
USCIS should implement this proposal to simplify the Form I-9 and provide more 
clarity to employers and employees. 
 
BAL supports the agency’s efforts to revise the Form I-9, which is currently scheduled to 
expire on October 31, 2022, in a way that reduces burdens on employers and 
employees. The firm appreciates the reduction in length of the form and instructions, 
which USCIS claims will reduce the overall time needed to complete the form. 
Consolidating Sections 1 and 2 of the Form I-9 onto one page will also reduce 
administrative burdens associated with retaining the Form I-9 for many employers. BAL 
welcomes the agency’s proposal to add information about acceptable receipts and the 
M-274 Handbook for Employers to the Lists of Acceptable Documents on the Form I-9. 
These additions are helpful reminders to both employers and employees of the other 
sources of USCIS guidance on acceptable I-9 documents. 
 
BAL supports the agency’s proposal to discontinue the use of the term “alien” in the 
citizenship status attestation in Section 1, in line with the Biden administration’s policy 
goals. However, the similarity between the language in Item Number 2 – “A noncitizen 
national of the United States (see instructions)” – and Item Number 4 – “A noncitizen 
(other than Item Number 2. and 3. above) authorized to work until (exp. date, if any)” – 

may create confusion for individuals who should check Item Number 4 and may not be 
aware of the definition of “noncitizen national.” We recommend taking steps to provide 
clarity on the form to minimize incorrect attestations by employees (e.g., by including 
language defining “noncitizen national” on the form, or using the term “foreign national” 
instead of “noncitizen” in Item Number 4).  
 
USCIS should update its Lists of Acceptable Documents to accept electronic 
documents. 
 
BAL respectfully requests that USCIS continue to explore options to provide flexibility to 
employers and employees. USCIS generally requires employees to present original, 
hard copy documents, with very limited exceptions. BAL encourages the agency to 
revisit this policy to account for the fact that USCIS and other agencies commonly issue 
documents electronically.  
 
Particularly during the pandemic, USCIS has been delayed in mailing physical approval 
notices and other documents because of both agency and postal delays. The firm 
proposes that USCIS issue guidance and update the M-274 Handbook for Employers to 
expand the ability of employers to accept certain reliable electronic documents. For 
example, the electronic approval notice issued by USCIS should constitute an 

                                                   
2 Form I-9 Examples Related to Temporary COVID-19 Policies, U.S. Citizenship and Immigration Services 
(Nov. 24, 2020), https://www.uscis.gov/i-9-central/form-i-9-examples-related-to-temporary-covid-19-policies.  

https://www.uscis.gov/i-9-central/form-i-9-examples-related-to-temporary-covid-19-policies


acceptable document evidencing work authorization for Form I-9 purposes. This action 
would prevent gaps in employment for employees who have received an electronic 
approval notice from USCIS, but due to delays outside their control have not yet 
received the hard-copy notice. In addition, USCIS should issue guidance clarifying that 
documents that originate electronically – for example, the Form I-20 issued by the 
Student and Exchange Visitor Program (SEVP) – do not need to be printed out in order 
to be valid for I-9 purposes. 
 
USCIS should modernize the Form I-9 process by transitioning to an electronic 
environment. 
 
We understand the agency has longer-term goals to modernize the Form I-9 process. 
The current Form I-9, Employment Eligibility Verification process is outdated and 
requires employers to verify the identity and employment authorization of hires in the 
U.S. by physically reviewing original documents in the employee’s presence. Though 
many companies complete the Form I-9 using software providers, employers generally 
must continue to rely on a paper-based process that requires physical review of original 
documents. Employers enrolled in E-Verify must then separately create a case in that 
system using the information from the Form I-9.  
 
BAL encourages the agency to modernize the Form I-9 process and transition to an 
electronic environment. We thank USCIS for issuing its Request for Public Input in 
October 2021 to gather feedback about employers’ experiences conducting I-9 
verifications remotely during the COVID-19 pandemic. We are encouraged that the 
agency’s regulatory agenda includes a proposed regulation, “Optional Alternative to the 
Physical Examination Associated With Employment Eligibility Verification (Form I-9).”  
 

Multiple companies that have relied on the temporary ICE policy provided positive 
feedback to BAL about their experiences conducting verifications remotely (e.g., over 
video link, fax or e-mail, etc.). They expressed strong support for making remote 
verification available permanently, to improve the process for both employers and 
employees. Employers’ ability to centralize Form I-9 processing within their HR 
department, where trained I-9 experts can review employees’ documents and complete 
Sections 2 and 3 of the form, provided significant benefits. 
 
Employers that relied on the “authorized representative” option, either for the initial or 
subsequent in-person review of documents, faced multiple administrative challenges 
and burdens which we described in our response to the RFI. Both employers and 
employees generally had a better experience with the virtual verification than the 
authorized representative model, and employers found that the accuracy and integrity of 
their I-9 programs remained intact.   
 
Finally, employers that remain eligible to rely on the “virtual” inspection option have 
concerns about their ability to physically review documents within 3 days of termination 
of the policy, as many have onboarded thousands of employees during the pandemic. 
The agencies should provide additional guidance about this requirement and consider 
waiving it. In multiple other sensitive settings, government entities and other institutions 
have transitioned away from in-person requirements (e.g., court proceedings, medical 



appointments). BAL encourages USCIS to similarly adapt the Form I-9 process, while 
maintaining its integrity. 

 
CONCLUSION 

 
BAL thanks USCIS for proposing these needed revisions to the Form I-9 and for 
engaging in longer term efforts to improve and modernize the employment eligibility 
verification process. We appreciate the agency’s consideration of the above comments. 
Please contact our Government Strategies team at BALGov@bal.com if you have any 
questions.  
 
Sincerely, 
 
BERRY APPLEMAN & LEIDEN LLP (BAL) 
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